Lewis and Clark LTC Risk Retention Group Inc.

ALLIED HEALTH CARE PROFESSIONAL LIABILITY POLICY COVERAGE FORM

CLAIMS-MADE COVERAGE
PLEASE READ THE ENTIRE FORM CAREFULLY

Notice: This Policy is issued by the Lewis and Clark LTC Risk Retention Group Inc.  Your Risk Retention Group may not be subject to all of the insurance laws and regulations of your state. State insurance insolvency guaranty funds are not available for the Lewis and Clark LTC Risk Retention Group Inc.

Some provisions in this policy restrict coverage, while others define the coverage provided. Read the entire policy carefully to understand our rights and obligations as well as your own, and what is and is not covered.

Throughout this policy the words "you" and "your" refer to the Named Insured specified in the Declarations or an endorsement. The words "we", "us" and "our" refer to your Risk Retention Group.

The word "insured" means the named insured identified in the Declarations of this policy and any person or entity designated as an insured in an endorsement to this policy.

Many terms used in this policy have special meanings, and you should refer to SECTION VI – DEFINITIONS for a review of those terms and their meanings. You should also refer to SECTION IV – EXCLUSIONS to determine whether a specific exclusion from coverage may apply.

SECTION I – COVERAGE 

PROFESSIONAL LIABILITY INSURING AGREEMENT
1.
General Provisions
We will pay those sums that the insured is legally required to pay as money damages because of injury covered by this policy.  This insurance applies to an injury only if:

(1)
The injury is caused by an “error” that takes place in the “coverage territory”;

(2)
The injury occurs on or after the Retroactive Date shown in the Declarations but before the end of the policy period; 

(3)
The injury results from the insured’s conduct of the profession specified in the Declarations of this policy; and

(4)
A "claim" for money damages with respect to the injury is first made against our insured, in accordance with paragraph 2. below, during the policy period or an Extended Reporting Period.     

2.
When a “Claim” is Considered First Made

A "claim" will be considered to be first made at the earlier of the following times:

(1)
When notice of the "claim" is received by any insured and reported to us in writing; or 

(2)
When a "claim" is reported directly to us in writing.

If the insured receives notice of the "claim" during the policy period, and that “claim” is reported to us in writing within 30 days after the end of the policy period, the “claim” will be considered to have been reported within the policy period.

3.
Knowledge of a “Claim” Prior to the Inception Date of the Policy; Related “Claims”

This insurance does not apply to any “claim” that any insured knew about or could have reasonably discovered or foreseen prior to the original inception date of this policy.

All "claims" made by the same person and arising out of the same “error” will be considered to have been made at the time the earliest of those claims is first made against any insured in accordance with Paragraph 2 of SECTION I – COVERAGE, PROFESSIONAL LIABILITY.  

Only the policy in effect when the first such related “claim” is made will apply to all related “claims” regardless of when the insured receives notice of those related “claims”.  If the first such “claim” is made prior to the effective date of this policy, the policy will not apply to that “claim” nor to any related “claim” made during the policy period or any Extended Reporting Period we provide under SECTION VIII – EXTENDED REPORTING PERIODS.

4.
Our Duty to Defend
We will have the right and obligation to defend the insured against any "suit" seeking money damages for an injury covered by this policy.  When we have an obligation under this policy to defend a “suit”, we have the exclusive right to select independent counsel to represent the insured.  Our obligation to defend will end when we have paid the applicable limit of insurance specified in the Declarations.  

5.
Our Duty to Investigate and Settle
We may, at our sole discretion, investigate any "error" and if we choose to, we may also, at our sole discretion, settle any "claim" or "suit" that may result.  

6.
Limitation of Payments; Other Obligations
The amount we will pay for damages is
limited as described in SECTION III – LIMITS OF INSURANCE.  We will have no other obligation to pay money or perform acts or services unless specifically provided for under SECTION V – SUPPLEMENTARY PAYMENTS of this policy.

SECTION II - WHO IS AN INSURED
1.
If you are designated in the Declarations as:

a.
An individual, you are an insured, but only with respect to your conduct of the profession specified in the Declarations of this policy.  

b.
A partnership or joint venture, you are an
insured. Your members and your partners, are also insureds, but only with respect to their conduct of the profession specified in the Declarations of this policy.

c.
A  limited  liability  company, you  are an insured. Your members, including registered managing members, are also insureds, but only with respect to their conduct of the profession specified in the Declarations of this policy. 

d.
An organization other than a partnership, joint venture or limited liability company, you are an insured. Your "executive officers”, directors and stockholders are also insureds, but only with respect to their conduct of the profession specified in the Declarations of this policy
2.
Each of the following is also an insured:
a.
Any person or organization having lawful
temporary custody of an insured’s property if that insured dies, but only:

(1)
With respect to liability arising out of the maintenance or use of that property; and

(2)
Only until that insured’s legal   representative   has been appointed.

b.
An insured’s legal representative if that insured dies, but only with respect to duties as such.  The representative will have all of that insured’s rights and duties under this Coverage Form.
No person or organization is an insured with respect to the conduct of any current or past corporation, partnership, joint venture, limited liability company or other entity that is not shown as a Named Insured in the Declarations.

SECTION III - LIMITS OF INSURANCE

1.
The Limits of Insurance shown in the Declarations, and the rules below fix the most we will pay regardless of the number of:

a.
Insureds;

b.
"Claims" made or "suits" brought; or

c.
Persons or organizations making "claims" or bringing "suits".

2.
The Each Claim Limit is the most we will pay for the sum of damages under this policy because of all injury that gives rise to any one “claim.”  

3.
The Aggregate Limit is the maximum amount we will pay for the sum of all damages covered under this policy.

4.
All "claims": 

a.
arising out of the providing of or failure to provide “professional services” to any one person; and  

b.
arising out of the same “error” or related “errors”;

shall be considered one “claim”.

5.
The Limits of Insurance apply separately to each consecutive annual period and to any remaining period of less than 12 months, starting with the beginning of the policy period shown in the Declarations, unless the policy period is extended after issuance for an additional period of less than 12 months. In that case, the additional period will be deemed part of the last preceding period for purposes of determining the Limits of Insurance.

6.
Any payments made pursuant to SECTION V – SUPPLEMENTARY PAYMENTS will not reduce the Limits of Insurance available to the insured, and are in addition to the available policy limits.

SECTION IV - EXCLUSIONS

This insurance does not apply to:

1.
Aircraft, Auto or Watercraft


Injury directly or indirectly arising out of the ownership, maintenance, use or entrustment to others of any aircraft, "auto" or watercraft. Use includes operation and “loading and unloading”.


However, this exclusion does not apply to “loading or unloading” of patients from any "ambulance".

2.
Criminal Acts


Injury arising out of any criminal act committed by, or at the direction of, or with knowledge of an insured. 

3.
Products Liability


Injury directly or indirectly arising out of “your product.”

4.
Expected or Intended Injury


Injury expected or intended by the insured. Injury will be considered expected or intended by the insured if a reasonable person in the insured’s position would have expected or intended injury to result from the insured’s conduct.

5.
Physical or Sexual Abuse


Injury directly or indirectly arising out of actual, threatened or attempted 

a.
physical abuse, physical assault, physical battery, physical molestation, habitual neglect; or

b.
sexual abuse, sexual assault, sexual battery, sexual molestation 

that was committed or alleged to have been committed by the insured or by any person for whom the insured is legally responsible.  

This exclusion applies regardless of the legal theory or basis upon which the insured is alleged to be legally responsible for injuries arising out of the above acts.  For example, this insurance will not apply to injury arising out of physical abuse notwithstanding the fact that the injured party asserted the following bases for recovery: negligent hiring, negligent employment, negligent supervision or negligent retention; the failure to protect or warn the other party; the failure to prevent the physical or sexual abuse; and the failure to discharge an employee.

In addition, this exclusion applies regardless of whether the acts enumerated above were committed intentionally, negligently, inadvertently, or with the belief, erroneous or otherwise, that the other party consented and had the legal and mental capacity to consent thereto.   

6.
Pollution


Injury which would not have occurred in whole or part but for the actual, alleged or threatened discharge, dispersal, seepage, migration, release or escape of, "pollutants" at or from any premises, site or location at any time.


This exclusion does not apply to injury caused by heat, smoke or fumes from a "hostile fire".

7.
Punitive or Exemplary Damages


Punitive or exemplary damages which include, but are not limited to, fines, penalties, or multiplication of compensatory awards. In the event a "suit" is brought against you claiming both compensatory and punitive damages, we will defend you, but we will not pay any cost, interest or damages awarded as punitive or exemplary.

8.
Attorneys’ Fees Taxed Against the Insured

Attorneys’ fees taxed against the insured in a “suit.”
9.
Worker’s Compensation and Similar Laws


Any obligation of the insured under a worker’s compensation, disability benefits or unemployment compensation law or any similar law, including Maritime law.

10.
Employers Liability


Injury to:

a.   An “employee” of the insured arising out of and in the course of:

(1)
Employment by insured; or

(2)
Performing duties related to the conduct of the insured's business; or

b.
Any relatives by blood or marriage of that "employee" as a consequence of Paragraph (1) above. This exclusion applies:

(1) Whether the insured may be liable as an employer or in any other capacity; and 

(2) To any obligations to share damages with or repay someone else who must pay damages because of the injury.

11. Contractual Liability


Injury for which an insured is obligated to pay damages by reason of the assumption of liability in a contract or agreement. This exclusion does not apply to liability for damages that such insured would have in the absence of the contract or agreement.

SECTION V - SUPPLEMENTARY PAYMENTS 

We will pay the following as applicable:

1. Wage Loss and Expense—we will pay an insured’s lost wages and reasonable out-of–pocket expenses caused by the insured’s attendance at our request at any trial, hearing, deposition or arbitration proceeding involving a civil suit against such insured for injury covered by this policy.  The maximum amount payable under this provision for any one series of trials, hearings, depositions, or arbitration proceedings arising out of the same “claim” is $10,000, regardless of the number of insureds, trials, depositions, hearings or arbitration proceedings. 
2. Licensing Board Reimbursement—we will pay for all reasonable attorneys’ fees, costs and expenses resulting from the investigation or defense of all proceedings before an entity responsible for regulating the insured’s professional conduct, subject to the following:

a.
The proceeding(s) must arise out of a “claim” covered by this policy;

b.
The insured must first receive during the policy period, the notice or notices regarding the proceeding(s);

c.
The amount payable under this provision shall not exceed the sum of $5,000 for each “claim.”  In addition, the maximum amount payable under this provision shall not exceed the sum of $10,000, regardless of the number of “claims” and/or insureds involved;

d.
A notice or notices of proceeding(s) arising out of the same or related “claim” shall be considered first made during the policy period in which the earliest notice arising out of such same or related “claim” was made; and
e.
This provision does not apply with respect to fees, costs or expenses resulting from criminal proceedings.  In addition, this provision does not apply to any criminal or civil fines or penalties.

3.
Defense Costs—we will pay, with respect to any "claim" we investigate or settle, or any “suit” against the insured we defend, all expenses we incur, including defense costs.  Defense costs consist of attorneys’ fees and related costs incurred in any "claim" or "suit" we investigate, defend, or settle.

These supplementary payments will not reduce the limits of insurance available to the insured, and are in addition to the available policy limits.

We are not obligated to pay any defense costs as defined under Supplementary Payments prior to a “claim” being first made as provided in paragraph 2. of SECTION I – COVERAGE, PROFESSIONAL LIABILITY.

SECTION VI - DEFINITIONS
Certain words used in this policy are in quotes. Those words have special meanings and are defined below: 

1.
"Ambulance" means any aircraft, "auto" or watercraft specially equipped and customarily used for transporting the sick or injured.

2.
"Auto" means a land motor vehicle, trailer or semi-trailer designed for travel on public roads, including any attached machinery or equipment. 
3.
"Claim" means a "suit" or demand for money damages made by or for the injured person against our insured because of alleged injury to which this insurance applies. 

4.
"Coverage territory" means all parts of the world if the insured's responsibility to pay damages is determined in a "suit" brought against the insured in the United States of America. A “suit” brought against the insured in the United States of America to enforce a judgment rendered in a foreign country will not be considered to be within the “coverage territory”.

5.
"Employee" includes a "leased worker", a “temporary worker", an associated nurse, and a student nurse.
6.
“Error” means any act or omission: 

a.
in the providing of or failure to provide services by the insured or by any individual for whom the insured is legally responsible; or

b.
in the performance of services by the insured as a member of a formal accreditation, peer review, licensing board, standards review or equivalent professional committee or board of a professional organization; 

but only in the conduct of the profession specified in the Declarations of this policy.

7.
"Executive officer" means an individual holding any of the officer positions created by your charter, constitution, by-laws or any other similar governing document.

8.
"Hostile fire" means one which unexpectedly becomes uncontrollable or escapes from where it was intended to be.

9.
"Leased worker" means a person leased to you by a labor leasing firm under an agreement between you and the labor leasing firm, to perform duties related to the conduct of your business. 
10.
"Loading or unloading" means the handling of property:

a.
After it is moved from the place where it is accepted for movement into or onto an aircraft, watercraft or auto";

b.
While it is in or on an aircraft, watercraft or "auto"; or

c.
While it is being moved from an aircraft, watercraft or "auto" to the place where it is finally delivered;

11.
”Pollutants” mean any solid, liquid, gaseous or thermal irritant or contaminant, including smoke, vapor, soot, fumes, acids, alkalis, chemicals and waste that cause damage to the environment. Waste includes materials to be recycled, reconditioned or reclaimed.

12.
“Professional Services” means those services performed in the conduct of the profession designated in the Declarations of this policy.

13.
"Suit" means a civil proceeding in which money damages because of injury to which this insurance applies are sought. "Suit" includes:

a.
An arbitration proceeding in which such damages are claimed and to which the insured must submit or does submit with our consent; or

b.
Any other alternative dispute resolution proceeding in which such damages are claimed and to which the insured submits with our consent.

14
"Temporary worker" means a person who is furnished   to you to substitute for a permanent "employee" on leave or to meet seasonal or short-term workload conditions.
15.
“Your product" means:

a. Any goods or products, including fixtures on real property, manufactured, sold, handled, distributed or disposed of by:
(1) You;

(2) Others doing business under your name and with your knowledge or consent; or

(3) A person or organization whose business or assets you have acquired; and

b. Containers, materials, parts or equipment furnished   in connection with such goods or products.


"Your product" includes:

a. Warranties or representations made at any time with respect to the fitness, quality, durability, performance or use of "your product"; and

b. The providing of or failure to provide warnings or instructions.

SECTION VII - CONDITIONS
This insurance is subject to the following conditions:
1. Your Obligations In The Event of an Error, Claim or Suit

a.
You must notify us as soon as possible of an "error" or circumstance that may reasonably be expected to result in a "claim". To the extent possible, notice must include:

(1)
How, when and where the “error" took place;

(2)
The names and addresses of any injured persons and witnesses; and;

(3)
The type and extent of any injury or damage arising out of the "error".

b.
If a "claim" is received by any insured, or “suit” is brought against any insured, you must:

(1) Immediately record the specifics of the "claim" or “suit” and the date received; and

(2) As a condition precedent to any rights under this policy, the insured must notify us in writing of the “claim” or “suit” as soon as practicable, but in no event later than 30 days from the insured's receipt of the “claim” or “suit.”

c. You and any other involved insured must also:

(1) Immediately send us copies of any demands, notices, summonses or legal papers received in connection with the "claim" or "suit";

(2) Authorize us to obtain records and other information;

(3) Cooperate with us in the investigation or settlement of the "claim" or defense against the "suit”, and any investigation we make to determine whether coverage exists under this policy for the “claim” or “suit"; and

(4) Assist us, upon our request, in the enforcement of any right against any person or organization which may be liable to the insured because of injury or damage to which this insurance may also apply.

d. No insured will, except at that insured's own expense, voluntarily make a payment, assume any obligation, or incur any expense, other than for first aid, without our consent.

2.
Cancellation/Non-Renewal

a.
The Named Insured shown in the Declarations may cancel this policy by mailing or delivering to us written notice of cancellation at least 30 days before the effective date of such cancellation.

b.
We may cancel this policy by mailing or delivering to the Named Insured written notice of cancellation at least:

(1)
10 days before the effective date of cancellation if we cancel for nonpayment of premium or in the event of license cancellation; or

(2)
60 days before the effective date of
cancellation if we cancel for any other reason.

c.
We will mail or deliver our notice to the Named Insured's address shown on the Declarations page of this policy.

d.
Notice of cancellation will state the effective date   of cancellation. The policy period will end on that date at 12:01A.M. Standard Time at your address shown on the policy. 

e.
If this policy is cancelled, we will send the Named Insured any premium refund due. If we cancel, the refund will be pro rata. If the Named Insured cancels, the refund may be less than pro rata. The cancellation will be effective even if we have not made or offered a refund.

f.
If notice is mailed, proof of mailing will be sufficient proof that notice has been provided.

g.
If we decide not to renew this policy, we will mail or deliver to the Named Insured shown in the Declarations written notice of the non-renewal at least 60 days before the expiration date. If notice is mailed, proof of mailing will be sufficient proof that notice has been provided.

3.
Transfer or Assignment of Your Rights and Duties Under This Policy


Your rights and duties under this policy may not be transferred or assigned under any circumstances without our written consent except in the case of death of an individual named insured.


If you die, your rights and obligations under this policy will be transferred to your legal representative, but only to the extent such person or organization is acting within the scope of duties as your legal representative.

4.
Bankruptcy


Bankruptcy or insolvency of the insured or of the insured's estate will not relieve us of our obligations under this policy. 

5.
Legal Action Against Us


No person or organization has a right under this policy:
a.
To join us as a party or otherwise bring us into   a "suit” asking for damages from an insured; or

b.
To sue us on this policy unless all of its terms and conditions have been fully complied with.


A person or organization may sue us to recover on an agreed settlement or on a final judgment against an insured obtained after an actual trial, but we will not be liable for damages that are not payable under the terms of this policy or that are in excess of the applicable limit of insurance. An agreed settlement means a settlement signed by us, the insured, and the claimant or the claimant's legal representative.

6.
Transfer of Rights of Recovery Against Others to Us


If the insured has rights to recover all or part of any payment we have made under this policy, those rights are transferred to us. The insured must do nothing to impair those rights. If we request it, the insured will bring suit or transfer its rights of recovery to us and assist us in enforcing those rights.

7.
Other Insurance


If other insurance is available to the insured for a loss we cover under this policy, our obligations are limited as follows: this insurance is excess over any other valid insurance, whether primary, excess, contingent or on any other basis, that is available or would have been available but for the existence of this policy.  In that situation, we will have no obligation to defend the insured against any "suit" if any other insurer has a duty to defend the insured against that "suit". If no other insurer defends, we will undertake to do so, but we will be entitled to the insured's rights against all those other insurers.

SECTION VIII - EXTENDED REPORTING PERIODS
1.
We will provide one or more Extended Reporting Periods, as described below, if:

a.
This policy is canceled or not renewed; or

b.
We   renew   or   replace   this   policy   with
insurance that:

(1)
Has a Retroactive Date later than the date shown in the Declarations of this policy; or
(2)
We replace this policy with one providing similar coverage, but not on a claims-made basis.
2.
Extended Reporting Periods do not extend the
policy period or change the scope of coverage
provided. Extended Reporting Periods merely lengthen the time within which claims may be reported to us, but do not change any other provisions in the policy.  They apply only to “claims” for “errors” which took place before the end of the policy period but not before the Retroactive Date, if any, shown in the Declarations.   


Once in effect, the Extended Reporting Period may not be canceled except for non-payment of premium.

3.
A Basic Extended Reporting Period is automatically provided without additional charge.  This policy provides Basic Extended Reporting Periods of either 30 days or four years under the following terms:

  a.
The first Basic Extended Reporting Period starts at the end of the policy period and lasts for 30 days with respect to "claims" arising out of “errors” reported to us not later than 30 days after the end of the policy period, in accordance with Paragraph 1 of SECTION VII – CONDITIONS.

b.
The second Basic Extended Reporting Period starts at the end of the policy period and lasts for four years with respect to "claims" arising out of “errors” reported to us not later than four years after the end of the policy period, in accordance with Paragraph 1 of SECTION VII – CONDITIONS.  The second Basic Extended Reporting Period only applies in the following circumstances: 

(1)
If you die prior to the expiration of this policy;

(2)
If, prior to the expiration of this policy, you become totally and permanently disabled such that you are completely unable to perform any of the duties of the profession designated in the Declarations of this policy; 

(3)
If, prior to the expiration of this policy, you retire, and at the time of your retirement, you are 60 years of age or older and have been continuously insured with us for the five years immediately before your retirement; or 

(4)
If, prior to the expiration of this policy, you retire, and at the time of your retirement, you are under 60 years of age and have been continuously insured with us for the ten years immediately before your retirement.


The Basic Extended Reporting Periods do not apply to "claims" that are covered under any subsequent insurance, or that would be covered except for exhaustion of the limit of insurance available for such "claims".

Only one Basic Extended Reporting Period may apply.  The Basic Extended Reporting Periods cannot be extended and do not accumulate in any fashion. 

4.
The Basic Extended Reporting Periods do not
reinstate or increase the Limits of Insurance.

5.
A Supplemental Extended Reporting Period of
one, two, three or four years’ duration is available, 
but only by an endorsement and for an extra
charge. These supplemental periods start at the
end of the policy period.


You must give us a written request for the endorsement within 30 days after the end of the policy period. The Supplemental Extended Reporting Period will not go into effect unless you pay the additional premium promptly when due.


We will determine the additional premium in accordance with our rules and rates. In doing so, we may take into account the following:

a.
The exposures insured;

b.
Previous types and amounts of insurance;

c.
Limits of Insurance available under this policy
for future payment of damages; and

d.
Other related factors.

The additional premium will not exceed 200% of the annual premium for this policy.

This endorsement when issued will set forth the terms, not inconsistent with this Section, applicable to the Supplemental Extended Reporting Period, including a provision to the effect that the insurance afforded for "claims" first made in accordance with Paragraph 2 of SECTION I – COVERAGE, PROFESSIONAL LIABILITY during such period is excess over any other valid and collectible insurance available under policies in force after the Supplemental Extended Reporting Period starts.

The Supplemental Extended Reporting Period does not reinstate or increase the Limits of Insurance.
SP LC CM 12 09                                     Copyright, 2007, Uni-Ter Underwriting Management Corp.             Page 1 of 8

